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EDITORIAL NOTES. 


If the state shall adopt the Ackerman Civil Service measures, or 
any similar act, it will put itself in line with the most advanced senti- 
ment of the day on the subject of office-holding. As it was introduced 
by the Senator, the bill provides that six months after the approval 
of this act appointments to and promotions in the civil service of this 
state shall be made only according to merit and fitness, to be ascer- 
tained as far as possible, by examinations, and no such appointees shall 
be removed or dismissed except for good and sufficient reasons. The 
terms of office of such employes are made indefinite by the words of 
the act. Any city council, board of aldermen or board of freeholders 
may, by ordinance or resolution, adopt the civil service system em- 
bodied in the bill, and it will then go into effect and become operative 
three months after the adoption of such ordinance or resolution. If 
councilmen, aldermen or freeholders neglect or refuse to adopt civil 
service, then, upon a petition of five hundred qualified voters in cities 
and counties of the first and second classes, of two hundred and fifty 
voters in cities and counties of the second and third classes, or of ten 
per cent. of the voters in all other municipalities, the question of the 
adoption of the provisions of the act shall be submitted to the people, 
and if indorsed by a majority of those voting on the question, it shall 
become operative. The bill provides for the appointment, by the Gov- 
ernor, of the necessary civil service commission. It does not include 
officers elected by popular vote, those appointed by the Governor with 
or without the advice and consent of senate or house, officers and em- 
ployes of either house, election officers, heads of state or municipal 
departments, law officers, officers or persons in the militia or employes 
in the public school system. So far as we can judge, the measure is 
excellent. It will remove from politics scores of employes of the state 
who usually hold their jobs because of their “pull” with elected 
officials. What has been found to be a success in the Federal govern- 
ment will surely prove to be an equal success in state government, and 
the time cannot be far distant when every state will have a civil 
service law even more far-reaching than this part-way measure of 
Senator Ackerman. 
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The Governor’s special message to the legislature on the subject 
of the revision of the state laws, and the importance of having them 
really revised before being printed in the usual compilation form, 
should meet with general approval. The last “General Statutes” were 
not a great success. They were a compilation of all existing acts, 
and, of course, of some convenience to attorneys, but they were not a 
credit to the state. A commission should have been authorized then— 
and one certainly should be authorized now—not simply to edit the 
Statutes, but to actually condense them into an harmonious whole. 
This would be the work of a year or two, perhaps, but it would pay. 
In the meantime the Bar could get along with the last “General Stat- 
utes,” and the annual Acts, especially as they are helped so much by 
the publication of the Annotation slips which every lawyer can pur- 
chase. Governor Fort knew what he was talking about when he sent 
in his message, and we desire to approve it most heartily. 





There is a new law in Minnesota which permits a person accused 
of crime to appear at once before the Judge and plead guilty to the 
accusation, without the delay incident to “terms of court.” We have 
not seen the text of the law, but judge that if the criminal is brought 
before a Justice of the Peace on a charge which usually requires in- 
dictment by a grand jury before he can be tried or sentenced, he may 
immediately, or quickly at least, go before the judge of the Superior 
court and plead guilty and receive his sentence. Why should not such 
a law be in force in every state? It is the celerity of punishment, 
rather than its severity, which strikes terror to other evil-doers. Be- 
sides this, after a crime, some men are filled with remorse and desire 
to confess and get through their term. They should be permitted to 
have their will in this regard. It would save expense to the public, 
be just to the criminal, and work to the interests of morality. The act 
should be looked into by our legislators as one likely to be of real use 
to the state which adopts it. 





One of our law exchanges calls attention to the fact that “after 
some centuries of development of the law in respect to the relations of 
guests and inn-keepers, there is an almost entire absence of precedents 
as to what are the rights of a guest in a hotel to a continuance of his 
occupation of a room when the landlord chooses to transfer him to a 
different room.” We can hardly account for this absence of decisions 
on what is really so important a subject, unless it be that few hotel- 
keepers have ever undertaken to eject guests from their rooms for no 
cause whatever except to make place for others. We have known of 
many instances in our own experience of domestic and foreign travel 
where a guest has obtained a room by mistake and been asked to 
remove from it, but in every case as good a room has been given in its 
place, or at least one satisfactory to the guest, but never a case similar 
to the precedent about to be quoted. The case commented upon by 
our exchange is that of Henry v. Hart, in Alabama, published in 42 So. 
1013, where a guest at a hotel in Mobile during Mardi-Gras festivities 
found, on attempting to return to his room after he had been tempor- 
arily absent from it, that he was excluded from its further occupation. 
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He brought an action, alleging that, while temporarily absent from his 
room, the landlord had caused his baggage to be removed from it, and 
that he refused to furnish him any other proper accommodations, 
although it was then late in the night, and the city was crowded with 
people, so that he could not get accommodations in the city, and that he 
was compelled to wander about the city for the greater portion of the 
night, seeking a place to sleep. He offered evidence of these facts, but 
the evidence of the defendant was somewhat in conflict with it. The 
jury found against the plaintiff, but a motion for a new trial was 
granted, and it was affirmed on appeal. The Supreme court declared 
the law on the subject to be that the inn-keeper has the right, and the 
sole right, to select the apartment for a guest, and, if he finds it expe- 
dient, to change the apartment, and assign the guest to another, with- 
out becoming a trespasser in making the change; that, if he offers 
proper accommodations in lieu of the room which is taken away from 
the guest, he is not liable; but if, having the necessary convenience, he 
refuses to afford reasonable accommodation, he is liable to an action 
for damages. The court relied upon the Canadian case of Doyle v. 
Walker, 26 U. C. Q. B. 502, which lays down the same doctrine. This 
was the only decision that was directly in point. 





JUDICIAL LIFE IN THE CIRCUIT COURT. 


{Address delivered by Judge Frederic Adams at the Annual Dinner of the Hudson County Bar 
Association held in New York City on February 6, 1908. } 


If I have never until this evening had the pleasure and honor of 
being a guest of the noble Bar of Hudson County, the fault, if fault 
there was, as well as the loss has been my own, for you have twice 
extended to me a courteous invitation which I have been unable to 
accept. But Iam no stranger to the Bar of Hudson County, or rather 
that Bar is no stranger to me—collectively, that is, though I could 
wish for a wider acquaintance with its individual members. I well 
remember, and to some extent knew, men whom you must now think 
of as belonging to a past generation—the Zabriskies, father and sons, 
Mr. Ransom, and that man of genial face and overflowing bonhomie, 
Isaac W. Scudder. That charming companion, Judge Knapp, once 
shared with me his luncheon at the noontide hour, while he told me 
stories of the Bench and Bar of Bergen county. A picture hangs on 
the wall of my memory of Judge McGill presiding over the Quarter 
Sessions, and another picture of a homicide trial in which I heard Jon- 
athan Dixon, with clear-cut sentences and elaborate elocution, address 
the jury on behalf of the defendant, and the prosecutor, Mr. Garretson, 
vigorously sum up for the State. I need not say that I did not sit for 
nearly six years in the Court of Errors without being much instructe¢ 
by the learning and dialectic power of your leaders. In that court 
room it was my pleasure and advantage to sit on the left hand of one 
whom I am glad to call my friend, Gilbert Collins, and in the confer 
ence room I sat on the right hand first of Judge Lippincott and then 
ot Judge Garretson, both of whom were fellow-students with me at the 
Harvard Law School in the days when Plancus was consul. I never 
think of Lippincott without remembering something that I once 
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heard him say, which showed his sturdy independence. We were 
standing in the conference room, looking out of a window at one of the 
official flower gardens which the state provides for the gratification 
of its citizens, and were speaking of a certain eminent functionary who 
was supposed to be “letting I dare not wait upon I would, like the 
poor cat i’ the adage,” and Lippincott said, beginning rather slowly, 
as though he were evolving some algebraic or logical formula: “A man 
who can do as he pleases, and won’t do as he pleases, ought to be 
made to do as he pleases.” Coming down to the present time, hardly 
a week passes when I do not welcome to Circuit court room A in New- 
ark some one of your number, who always gives evidence of severe 
training in that best of all law schools, the school of actual practice 
and experience as a member of a powerful Bar. You see how much 
occasion I have to know and honor the Bar of Hudson county. 

But I wish this evening to pay a special tribute to your Bar. I 
am loyal to the hardworking judicial guild of which I am a member, 
and I greet the Hudson County Bar as the prolific mother of Circuit 
judges. The old school of natural philosophers used to speak of a 
law of gravity and a law of levity. By the law of gravity things fell. 
By the law of levity things rose. Judge Parker, in obedience to the 
law of levity, has ascended to his own appropriate place. What shall 
I say of Mr, Justice Minturn? Almost before we knew that we had 
him he was snatched away from us. We mourn our loss and bid him 
at once hail and farewell. Our twin brethren, Speer and Black, are 
still with us, for a little while. They have not yet received their 
transfer tickets to Trenton. Before their translation comes let me 
seize the fleeting moment, while there is yet time, and welcome them 
to the intellectual enjoyments and to the many trials of the Circuit. 
Let not the many trials alarm you. What though you find yourselves 
confronted, at the opening of a term, with a trial list of 500 cases. No 
one expects you to do more than you can do, and, as Judge Van Syckel 
used to say, “A day’s work is a day’s work.” The line stretches out 
to the crack of doom, but then it might stretch out beyond the crack 
of doom, and if it did I leave it to you to conjecture to what place it 
would probably tend, and where it would be likely to land you. One 
of the Dukes of Buccleuch was a confirmed optimist, and whenever he 
heard a hard-luck story used to say, “It might be worse.” One day a 
friend thought he would put him to the test, and said, “Your Grace, I 
had a terrible dream last night.” “Indeed. What was it?” “I 
dreamt that I was in hell.” “Might be worse.” “How could it be 
worse?” “Might be true.” 

Are you a student of human nature? Come to the Circuit and 
see, for five days in the week and for nine or ten months in the year, 
the story of life, with its mingled tragedy and comedy, unrolled before 
you like a scroll. 

Are you a critic of human testimony? Come to the Circuit and 
see the wheat and the tares grow together until the harvest, and learn 
how true is Ruskin’s saying that though truth-telling is a fine and diffi- 
cult art, there are ten men who can tell the truth to one who can see 
straight. 
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Are you a student of mental philosophy? Come to the Circuit, 
and mark how impressions are made or are not made on the mind. 

Are you a student of natural philosophy and desire a demonstra- 
tion of the law that two solid bodies cannot occupy the same space at 
the same time? Come to the Circuit and learn in how many different 
ways a wagon and a trolley car can fail to pass one another on the 
same track. 

Are you curious about the anatomy and physiology of the human 
frame, both male and female? In the Circuit you will be treated to a 
course of free lectures by the most eminent instructors, from whose 
irreconcilable statements on the most vital points you will be at liberty 
to make your own selection. 

Do you wish the invigoration of sole responsibility? Take your 
seat on that lonely bench and know what it is to sit year after year in 
busy solitude and crowded isolation. Learn the rules of a new and 
rapid game in which the judge’s chair is the home plate. With many 
an unexpected incurve and outshoot the questions come at you—just 
such questions as you used to ponder, and sit up with, and confer on, 
and write opinions about. You take them on the fly, decide them 
while you are running your bases, and are put out if you do not make 
a home run, for you are the only player on your side of the game. 

To this highly individualistic experience I came from a very dif- 
ferent environment; from the delightful companionship and confer- 
ence of the best club in New Jersey, in which I was only an humble 
sixteenth fractional part. The transition was startling. I used to 
administer to myself the tonic of those inspiring lines of Arthur Hugh 
Clough: 


“Where are the great whom thou wouldst wish to praise thee? 
Where are the pure whom thou wouldst choose to love thee? 
Where are the brave, to stand supreme above thee, 

Whose high commands should cheer, whose chidings raise thee? 
Seek, Seeker, in Thyself; content to find 

In the stones bread, and life in the blank mind.” 


There were undoubtedly some embarrassing moments. A chief- 
tain of the Gordon clan, when the tide of battle was setting against his 
cause at Sheriffmuir, cried out, in his extremity: “O for an hour of 
Dundee!” And sometimes, when I have stood, like Alexander—whom 
I resemble in no other respect—before some Gordian knot, which my 
ingenuity could not untie, and which I had not the sword of Alexander 
to cut, my thoughts have turned to one who was once my revered and 
beloved associate and ever helpful friend, whose mind was crystal clear 
and incapable of confusion, and I have said, O for ten minutes of Jon- 
athan Dixon! 

But the Circuit Judge must get on his job. So he climbs up to the 
quarter deck and takes the wheel, and sets out on his seven years’ 
voyage with a friendly but very critical crew—a voyage which, so wide 
is the legal ocean, must be, even to the best instructed mariner, and 
certainly was to me, to some extent a voyage of exploration and 
discovery. 
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“Though pleased to see the dolphins play, 
He minds his compass and his way, 

And oft he casts the wary lead 

To see what dangers may be hid. 

At helm he makes his reason sit, 

His crew of passions all submit; 

Thus, thus he steers his bark, and sails 

On upright keel to meet the gales.” 


He will go on swimmingly for a while, and then it may be that he 
will suddenly learn where the channel is by being shown where it is 
not. You remember the sea captain who took on board a new pilot, 
whose air seemed verdant rather than salty. After watching him for a 
time the captain said: “Mr. O’Brien, do you know all the rocks in this 
harbor?” “I dosor.” Just then the ship struck heavily—“And there’s 
wan o’ them.” If Pilot O’Brien was awake and sober, he never struck 
that particular rock again. 

Not long ago I fell in with my friend, the Attorney-General, at 
lunch, and he said that he had sometimes wondered what was the men- 
tal condition—the psychology, I think he called it—of a trial judge 
who finds himself reversed. I made some answer, more or less inap- 
propriate to so delicate and melancholy a subject. Whatever I may 
have said then, I would say this now. 

I have found it agreeable to be affirmed; not particularly because 
it has gratified my pride of opinion. A man must be either very wise 
or very foolish who, after spending six years in the Court of Errors, 
has much pride of opinion left, or retains any considerable sense of his 
own infallibility. 

Then you are sometimes reversed. This is unwelcome, not be- 
cause your self-love is wounded, but because you are sorry that any 
misapprehension of yours should cost a suitor time and money. 

But there is one thing more grateful to a trial judge than affirm- 
ance, and that is acquiescence—an acquiescence which, if sufficiently 
frequent and prolonged, encourages at first a doubtful hope, and then 
a modest assurance that he is making good, and that the results which 
he is able to reach seem to the Bar and the community in which he 
labors on the whole sound, wise and just. “Happy,” it has been said, 
“4s the people whose annals are uneventful,” and fortunate and satisfied 
is the trial judge whose cases do not go up. 

At the worst, if he is faithful, he may merit the praise which an 
English judge once received. He sat in one of the provincial cities of 
England, where there is a large laboring population, and tried a great 
many cases, sometimes forty or fifty in a single day, mainly on the 
testimony of the parties themselves. I have read his account of his 
judicial experiences, and found it very interesting, for it in many ways 
was parallel to my own. As he was going home one winter evening 
from his court room he found himself behind two men, one of whom 
he recognized as the unsuccessful suitor in a case which he had just 
decided. The other seemed to be the suitor’s friend. It soon became 
apparent to the judge that these men were talking about the case, and 
then that they were talking about him. “’e’s a dam fool,” said the 
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friend. “Yes,” said the disappointed litigant, “’e’s a dam fool. But 
’e done ’is best.” And the judge goes on to say that he thinks that this 
is the highest compliment that he ever received, and that if it were not 
for the unconventionality of its expression, he would be almost ready, 
in view of the fallibility of human judgment and the paramount value 
of rectitude of intention, to adopt those words as his epitaph, and 
direct his executor to inscribe on his monument “’e was a dam fool, 
but ’e done ’is best.” 

Do you wish to feel at once the strength and flexibility of the 
common law? Come to the Circuit, and observe it in its close grapple 
with the facts of every-day life. Indeed, where else than to the Cir- 
cuit would you go? For since the Supreme court has become an ex- 
clusively appellate tribunal, the points of contact between the common 
sense of the people and the common law of the lawyers, in important 
litigation, are almost wholly in the hands of the Circuit judges. I have 
heard that when Charles O’Conor examined a law student he did not 
ask him, “What is law?” but would put some such question as this: 
“Suppose that an old woman should come into your office and tell you 
that her roof leaks and that her landlord won’t repair, and that she has 
refused to pay her rent, and that he threatens to put her out. What 
advice would you give her?” There you have, in a nutshell, the essen- 
tial spirit of the common law. 

It is a favorite idea of mine, which I submit to you, that nothing 
is good law which cannot be made both clear and acceptable to twelve 
plain men. If this is not quite true on the theoretical side, it is true 
on the practical side, for a jury cannot intelligently apply what they 
do not understand, and will not enforce what they do not approve. 

It is true that jurors will sometimes lose themselves among tech- 
nicalities. Not long ago I tried a replevin case. There were a dec- 
laration and a cognizance, and an avowry and a plea by the plaintiff, 
and other embellishments that are incident to this complex form of 
action. The case took a day and a half to try. I charged at some 
length and the jury retired. Pretty soon they sent me word that they 
wanted information. So they came in, and I said, “What is it, Mr. 
Foreman?” “The jury want to know,” said the foreman, “who is the 
plaintiff and who is the defendant.” The question was really a shrewd 
one, for, in fact, each party was a plaintiff. 

Finally, come to the Circuit if you wish to receive into your own 
nature a certain influence, emanating from the law itself—an influence 
not peculiar to the Circuit, or to the Bench, for you are all sharers 
in it, but which a judge, who attempts to see the whole case and not 
one side of it only, is favorably situated to feel and profit by. I took 
down the other day a little volume, containing the prose writings 
of Edward Rowland Sill, a college friend, whose rare and discursive 
mind was much occupied by the great problems of life and destiny, 
who died young, but not until he had written his name high on the 
scroll of American poets. In a letter to a friend, written a few years 
after graduation, while he was engaged in teaching, he says: “I am 
about to study law. I suppose that I am one of the very few men 
who ever determined to study law in order to increase his own spirit- 
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uality. But I need an instrument for the discovery of fixed truth. 
Teaching will not give it. Literature will not give it. None of the 
forms of art will give it. I look to the law for what I find nowhere else, 
a needed discipline for the active powers of the mind.” 

I can read between the lines and see how his spirit, wearied by 
the bottomless speculations of metaphysics and philosophy, baffled by 
the unverifiable verities of religion, turned for a sure footing to a 
definite body of thought, at once logical and ethical, which beginning 
with demonstrable truth builds itself up by a legitimate process of 
premise and conclusion until it forms a completed structure for the 
welfare of mankind. 

It is our fortunate lot to have for our life-work that which Sill 
sought as an instrument of training—to explore, explain, expound and 
apply this body of thought. Whether the law owes or is to owe any- 
thing to us is a various question, which cannot yet be answered. In 
some cases, no doubt, much; in others, it may be little. But we all 
feel, I am sure, that we owe much to the law. We are creatures of a 
day. The youngest man here, in a few short years, to use Professor 
Tyndall’s striking simile, like a wreath of summer cloud will have melt- 
ed into the infinite azure of the past. But the great conservative institu- 
tion of which we are agents and ministers, which came down to us 
from ages past, will endure for ages to come. It is for us, while our 
time lasts, to do what we can to repay our debt, and bring our willing 
tribute and our worthiest offering to the solemn temple, where 


“Sovereign law, the state’s collected will 
Sits empress, crowning good, repressing ill.” 





TRIBUTE TO FORMER CHANCELLOR WILLIAM J. MAGIE. 


In token of the esteem in which he is held by the Bench and Bar 
of New Jersey, nearly two hundred and fifty lawyers from all sections 
of the state on Feb. 29 honored William J. Magie, who was, until Jan, 
14, the Chancellor of New Jersey, at a banquet at the Waldorf-Astoria, 
New York City. It was one of the most notable assemblages of the 
kind ever held by citizens of this state. Aside from the good-fellow- 
ship that is apparent at all gatherings of the kind, there was a sponta- 
neous evidence of the regard of the Bar for the guest of honor. 

The banquet was held in the Astor dining room of the hotel. The 
speakers and principal guests were seated at an elevated table that 
extended the full length of the room on the Fifth avenue side of the 
building. The other diners sat at twenty-one circular tables which 
held ten persons each. The room was decorated with large draped 
American flags over the speakers’ table and with palms. The table 
ornaments were pink carnations. 

The orchestra that played throughout the banquet was in one cor- 
ner of the room. Seated nearest the orchestra was a merry group of 
young lawyers, the leading spirit among them being Judge Thomas L. 
Raymond. This table led in the singing of college glees and popular 
songs. 
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The toastmaster of the evening was Attorney-General Robert H. 
McCarter. Seated on his right was former Chancellor William J. 
Magie, then Governor J. Franklin Fort, Chief Justice Gummere, Justice 
Garrison, Vice-Chancellor James E. Howell, Vice-Chancellor Eugene 
Stevenson, Justice Parker and Justice Bergen. On Mr. McCarter’s 
left were Chancellor Mahlon Pitney, former Governor John W. Griggs, 
Dr. Woodrow Wilson, Vice-Chancellor Edwin R. Walker, Vice-Chan- 
cellor John R. Emery and Justice Francis J. Swayze. 

Mr. McCarter made a particularly happy presiding officer, his in- 
troduction of the various speakers sparkling with much wit. 

The toast list and speakers were as follows: 

Address of welcome to Hon. William J. Magie, by Attorney-Gen- 
eral Robert H. McCarter. Response, by former Chancellor Magie. 

“The Court of Chancery;’ Chancellor Mahlon Pitney; “The Su- 
preme Court,” Chief Justice William S. Gummere. 

“The Vice-Chancellors,” Vice-Chancellor Eugene Stevenson, 

“The Bar,” former United States Attorney-General John W. 
Griggs. 

“The Gladsome Light of Jurisprudence,” Judge Frederic Adams. 

Loud cheers greeted Attorney-General McCarter. Beginning 
with a witticism on the past experiences of the Essex County Bar in 
the Tenderloin, Mr. McCarter said: “After twenty-seven years of eat- 
ing the husks of judicial life our honored guest has returned to his own. 
At the time he left us many of us had not begun to practice.” 

Mr. McCarter spoke of Mr. Magie’s record as valedictorian of 
his class at Princeton, his career as a lawyer and his successive ap- 
pointments as a Justice of the Supreme court in 1880, as Chief Justice 
in 1897 and Chancellor in 1900, “a trinity of offices,” added Mr. Mc- 
Carter, “that has never been held by any other man.” 

“You are now returning where you always belonged,” he said, 
addressing the former Chancellor. “May your retainers be many and 
large; n..y your life be happy and prolonged. I propose a rising toast, 
not to Chief Justice Magie; not to Chancellor Magie, but to one of us, 
Mr. William J. Magie.” 

The applause that greeted Mr. Magie lasted several minutes. Mr. 
Magie said: 

“T wish I could find words to adequately express my appreciation 
for the extreme honor you here do me. When I stepped from the 
Bench I did not know how I would be received by the members of the 
Bar. This ovation, which I trust expresses your approval of my career 
as a Justice of New Jersey, gives me a feeling that I have not words to 
express, but it will keep my heart warm just as long as it beats.” 

Mr. Magie spoke of his first appointment by an old friend, Gov- 
ernor George B. McClellan. He then mentioned the other Governors 
who either reappointed or promoted him up to the time his “old pupil 
and friend, Governor V oorhees, named me to succeed the illustrious 
McGill.” Mr. Magie spcke of his fondness for the work of the Su- 
preme court and the Court of Chancery. He praised the work of the 
Vice-Chancellors, and said they had taken many hard tasks from him 
without a murmur. He expressed his conv iction that the state’s Vice- 
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Chancellors will bear comparison with any Bench, of New Jersey or 
elsewhere. 

“Now at the end of my career I am conscious that I have been 
guilty of making errors. The judge who has never been reversed is as 
much of a myth as the lawyer who never lost a case. 

“What has been my reward for twenty years of hard work? This, 
gentlemen, is my reward; your high regard, and that you testify it in 
this way.” 

Mr. Magie said a few words to the Vice-Chancellors and Justices 
present, referring to the warm friendships that existed between them. 
He added that he now hoped to make similar friendships among the 
members of the Bar, when he was interrupted by voices from all parts 
of the room exclaiming: “We are all your friends now.” 

His voice trembling with emotion, Mr. Magie said he thanked 
those present for the kind tribute they had paid him. There was 
another loud outburst of applause at the conclusion of his speech. 

Mr. McCarter read a letter of regret from Joseph H. Choate, who 
wrote of “Mr. Magie’s distinguished services to his state and the 
nation.” 

The toastmaster then deviated from the toast list by introducing 
Dr. Woodrow Wilson, president of Princeton University. 

Dr. Wilson drew a lesson from the career of Mr. Magie which he 
said every man in public life might apply to himself. The retiring 
Chancellor, he declared, had set a high standard in devotion and fidelity 
to duty, and, speaking for Princeton, he hoped every student would 
begin public life with those principles in view. 

Aside from the expressions as to the eminent public services of 
Mr. Magie which each speaker of the evening delivered, the represen- 
tatives of the Chancery and Supreme courts indulged in considerable 
humor at each other’s expense, while nearly all of them also treated 
their subjects from a serious point of view. Chancellor Pitney, after 
dwelling on the important character of the work of the Court of 
Chancery, declared that it was very necessary that the equity jurisdic- 
tion as exercised by that court should be kept entirely separate from 
the common law jurisdiction of the other courts. At the conclusion of 
his address, the Chancellor said: 

“There is one who could not be here to-night owing to his extreme 
age and delicate health, but I speak for Henry C. Pitney. He wishes 
that his testimonial of the character and services of William J. Magie 
be added to those of the rest. He believes that the public appreciates 
the services of such men.” 

Loud cheering followed the mention of the former Vice-Chancel- 
lor’s name. 

Chief Justice Gummere declared Mr. Magie to be a man of great 
common sense, of wide knowledge of the law and of keen sense of jus- 
tice, and who has the respect, admiration and love of every judge who 
ever served with him. After reviewing the origin of the state’s judi- 
cial system, the Chief Justice called attention to the fact that the 
courts now follow the same practice and procedure, in a great measure, 
as prevailed at the time they were created. The nine Associate Jus- 
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tices of the Supreme court, he pointed out, are also members of the 
Court of Last Resort. When great issues in which points of equity 
as well as legal principles are involved are appealed from the decision 
of the Court of Chancery, they are finally settled by the members of 
the Supreme court. 

“TI ask whether the time has not arrived,” Mr. Justice Gummere 
said, “when the Bar should not bestir itself to see a change made in the 
judicial methods of the state? The present system is quite inadequate. 
Although we never violate the constitution, leaving the legislature to 
do that, we are sometimes obliged to come perilously near fracturing 
it. The constitution says that the Court of Chancery shall consist of 
one man. We shut our eyes, but we know as a matter of fact that 
seven distinguished men called Vice-Chancellors are just as much 
judges as the Chancellor himself, except that they do not sign decrees. 
Nine-tenths of the papers signed by the Chancellor deal with rights 
and principles of which he has no knowledge. He is then a mere ma- 
chine. The time has come when the constitution should be observed 
and the rights of litigants protected. The work of the Court of Chan- 
cery, the Supreme and the Court of Errors and Appeals is constantly 
growing, and it is with difficulty that we keep up with it. We need a 
change in the constitution providing for a rearrangement of our judi- 
cial system. Whether the scheme suggested by the commission ap- 
pointed by Governor Stokes or the plan of dispensing justice by the 
rural delivery method is best, I will not say, but I will say that some 
kind of a change is necessary. 

“Whether the constitution is allowed to remain as it is at present, 
or whether radical changes are made, the great fundamental principles 
of law as established by the great judges of New Jersey in the past 
will always remain as unchangeable as the ebb and flow of the ocean 
tide.” 

Vice-Chancellor Stevenson’s speech was largely of a very humor- 
ous nature. In a serious vein, he said that the success of the Vice- 
Chancellors of the state was due to the intelligence, integrity and 
faithfulness of the members of the New Jersey Bar. He spoke of the 
peculiar position of the Vice-Chancellors, inasmuch as they are not 
provided for in the constitution, and said that it resulted in their being 
especially closely associated with former Chancellor Magie during his 
term, and to whom their hearts were bound. As the years have passed, 
he said, the Vice-Chancellors have more and more honored Mr, Magie 
as the Chancellor and esteemed and loved him as a man. 

For the fourteenth time, at least, former Attorney-General Griggs 
declared, he was called upon to respond in behalf of the Bar. He 
thought that the members of the Bar must be so tired of hearing him 
on that subject that they must bear him considerable animosity. If 
they did, he hoped they would take it out on Edward M. Colie, chair- 
man of the committee on speakers. 

Mr. Griggs referred to Charles Dickens’ exposure of the methods 
of the English Court of Chancery fifty years ago. Comparing that 
court at that time with judiciary methods of the present, Mr. Griggs 
said that to-day the New Jersey Court of Chancery is the most popular 
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court in the state. Its methods of procedure are more direct and logi- 
cal, and its disposition of cases more prompt and final than any other 
court in the United States. 


THOSE WHO GAVE THE DINNER. 


The hosts, all of whom were present, were Judge Frederic Adams, 
Robert Adrain, Lewis Allen, Joseph Anderson, Roy F. Anthony, Dan- 
iel H. Applegate, John S. Applegate, John S. Applegate, ats Edward 
Ambler Armstrong, Edward S, Atwater, John Boyd Avis, John H. 
Backes, Walter H. Bacon, William A. Barkalow, Halsey M. Barrett, 
Samuel W. Beldon, Frank Bergen, James J. Bergen, J. W. Rufus Bes- 
son, Clarence S. Biddle, Frederick A. Borcherling, George A. Bour- 
geoise, James R. Bowen, William Brinkerhoff, Eckard P. Budd, Rob- 
ert M. Boyd, Jr., Charles C. Black, George Whitfield Betts, James G. 
Blauvelt, Michael T. Barrett, Charles L. Carrick, Alvah A. Clark, Ed- 
ward M. Colie, Gilbert Collins, J. Clarence Conover, Pierre I*. Cook, 
William H. Corbin, Joseph Coult, David S. Crater, Joseph Cross, 
Ephraim Cutler, Willard W. Cutler, Howard Carrow, Victor D’Aloia, 
Edward A. Day, William T. Day, Milton Demarest, Sherrerd Depue, 
Charles A. Dickson, Patrick J. Dolan, Victor J. Dowling, Albert I. 
Drayton, Edward D. Duffield, Charles B. Dunn, Michael Duna, James 
B. Dill, Eugene Dotto, Thomas A. Davis. 

William D. Edwards, Melville Egleston, John R. a Eugene 
Emley, Conover English, Nicholas C. J. English, John M. Enright, 
Britton D. Evans, Charles Elin, John K. English, Thomas P. Fay, John 
E. Foster, Andrew Foulds, Jr., Thomas E. I'rench, Charles W. Fuller, 
Frederick J. Faulks, Charles G. Garrison, Lindley M. Garrison, Patrick 
H. Gilhooly, James A. Gordon, William B. Gourley, Alexander Grant, 
George R. Gray, William Greenfield, Horace C. Grice, John Griffin, 
John W. Griggs, Claude V. Guerin, William S. Gummere, Frederick 
F. Guild. 

Thomas G. Haight, Elwood C. Harris, Charles E. Hendrickson, 
Jr., Charles F. Herr, Lefferts S. Hoffman, Charles Hood, Louis Hood, 
James E. Howell, John B. Humphreys, Charles B. Hommann, Joseph 
Hinchman, F. A. Hampton, Oscar Jeffery, Charles V. D. Joline, Fred- 
erick T. Johnson, William M, Johnson, Joseph Kahrs, Abner Kalisch, 
Harry Kalisch, Leonard Kalisch, Samuel Kalisch, Samuel Kalisch, Jr., 
Edward Q. Keasbey, Oscar Keen, Edward Kenny, ‘Charles F. Kilburn, 
C. Frank “Kireker, J. Bayard Kirkpatrick, George H. Lambert, Merritt 
Lane, John E. Lanning, William M. Lanning, Edmund B. Leaming, 
J. Spicer Leaming, Samuel F. Leber, Joseph H. Lecour, Jr., Carl Lentz, 
William I. Lewis, Richard V, Lindabury, Stephen H. Little, James P. 
Logan, Philip Lowy, Charles M. Lum, Ralph E. Lum, Howard Mac- 
Sherry, Craig Marsh, Robert H. McCarter, Thomas N. McCarter, 
Thomas F. McCran, Frank P. McDermit, James C. McDonald, Thomas 
P. McKenna, John S. McMaster, John A. Miller, Alfred Miller, Alfred 
E. Mills, Duane E. Minard, Guy Minton, J. Willard Morgan, Charles 
M. Meyers, Malcolm MacLear, Oscar Naundorff, Henry M. Nevius, 
Jacob L. Newman, William C. Nicoll, Edward Nugent, John A. Nu- 
gent, Isaac H. Nutter. 
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Charles W. Parker, Chauncey G. Parker, Richard Wayne Parker, 
Cortlandt Parker, Jr., W. S. B. Parker, George H. Pierce, S, H. Pen- 
nington, William Pennington, P. B. Pierson, Henry C. Pitney, Henry 
C. Pitney, Jr., Frederick N. P. Pearse, John O. H. Pitney, Mahlon 
Pitney, James Boyd Potter, Richard H. Rankin, Thomas L. Raymond, 
William T. Read, Alfred Reed, J. Kearny Rice, Robert D. Reynolds, 
Hugh B. Reed, Noah C. Rogers, S. H. Richards, Chandler W. Riker, 
M. T. Rosenberg, Charles H. Runyon, George P. Rust, Samuel Philips 
Savage, Frederick Scharringhausen, Louis H. Schenck, Edward 
Schoen, Philip J. Schotland, Casimiro Scoppettone, Gordon E, Sher- 
man, George M. Shipman, George H. Silzer, Theodore Simonson, Al- 
fred F. Skinner, John W. Slocum, William A. Smith, Frank H. Som- 
mer, Warne Smyth, John H. Snyder, Lewis Starr, W. V. Steele, Fred- 
eric W. Stevens, Eugene Stevenson, Leo Stein, Peter W. Stagg, Jos. 
E. Stricker, William S. Stuhr, Francis J. Swayze, Algernon T. Swee- 
ney, C. Addison Swift. 

Michael J. Tansey, Jay Ten Eyck, George G. Tennant, Roberts 
S. Terhune, Charles D. Thompson, Herbert L. Thowless, Charles G. 
Titsworth, Thomas W. Trenchard, Hobart Tuttle, Benjamin A. Vail, 
Andrew Van Blarcom, DeWitt Van Buskirk, Bennet Van Syckel, Dan- 
iel S. Voorhees, Willard P. Voorhees, James B. Vredenburgh, John B, 
Vreeland, James W. Vroom, Edmund W. Wakelee, Edwin R. Walker, 
Albert C. Wall, Benjamin W. Weinberg, Harris J. Westerhoff, Clark 
McK. Whittemore, C. F. Wilson, Edmund Wilson, W. R. Wilson, 
Charles M. Woodruff, Wendell J. Wright, Henry Young, David D. 
Zabriskie. 

The committee of the Bar for the dinner was composed of E. Q. 
Keasbey, Samuel Kalisch, C. G. Parker, E. M. Colie, T. L. Raymond. 





CONNELLY v. GADDIS. 


(Hudson County Circuit Court, December Term, 1907). 


Non-Suit—Negligence — Side- ability of owner and tenant and 
walk—Landlord and Tenant.— abutting owners defined. Public 
Suit for injuries resultingfromde- right is paramount to private 
fective coal hole cover on side- rights. Right of entry in landlord 
walk. Nota nuisance per se. Li- to repair relieves landlord. 


SPEER, J. (Orally): I have given the questions raised on this 
motion to non-suit as much examination as time would permit since 
the adjournment of court yesterday, and I have reached the conclusion 
that there must be a non-suit, and that on several grounds. 

At the conclusion of the evidence of the plaintiff a motion to non- 
suit was made by the defendant upon the ground that no negligence 
on the part of the defendant had been shown by the evidence. The 
plaintiff met this contention by the argument that it was not necessary 
in a case of this kind to show negligence; that the alleged defective 
door in the sidewalk was a nuisance per se, and that the establishment 
of the fact of the existence of this defective doorway, together with the 
establishment of the fact of injury to the plaintiff, was sufficient to 
take the case to the jury. It will thus be observed that the important 
question to be determined is whether or not the existence of this de- 
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fective coal hole is what is known in law as a nuisance per se. The 
plaintiff’s contention in this particular is in our law without founda- 
tion. — . 
The case of Weller v. McCormick, which will be found reported in 
52 N. J. Law, at p. 472, is authority for the proposition that a cellar 
door, or coal hole in the sidewalk, is not a nuisance per se, but only 
becomes a nuisance by the neglect to use reasonable care to prevent 
its becoming dangerous. 

Judge Dixon, in writing the opinion in that case, said: “From the 
ownership and unlimited right of control thus possessed by the de- 
fendant, over a tree that had become defective, and which was planted 
in the public highway, it must be concluded that he maintained the 
tree in the street for his private purposes, and hence as stated in the 
former opinion in this case” (18 Vroom 397), “he was bound to ex- 
ercise due care to prevent its becoming dangerous.” This obligation . 
is plainly deducible from the relative rights of the public and the 
abutting owner in the highway. The public right is paramount, and 
includes the right to have the street safe for travel. That of the abut- 
ting owner is subordinate to this public right. He may use the high- 
way in front of his premises, when not restricted by positive enactment, 
for loading and unloading goods, for vaults and chutes, for awnings, 
for shade trees, etc., but only on condition that he does not unreason- 
ably interfere with the safety of the highway for public travel. Any 
such interference arising from a want of due care on his part is un- 
reasonable, and therefore to occasion such interference, by negligence 
in the exercise of his subordinate private rights, is a breach of public 
duty. This public duty, to exercise reasonable care, imposed on every 
person using the highway, for such private ends as will endanger the 
highway, if negligence takes place, exists for the benefit of the indi- 
vidual travelers, and hence, when an individual sustains peculiar per- 
sonal injury as the result of such negligence, a private action accrues 
to him against the person in default.” 

The case of Weller v. McCormick, which was in the Supreme 
court, was expressly approved by the Court of Errors and Appeals in 
Sutphen v. Hedden, 38 Vroom 327-328. There the Court of Errors 
‘and Appeals enunciated this doctrine that “where the abutting owner 
or those under him find it necessary in the improvement of the abut- 
ting property, to make excavation in or along a city street, it becomes 
their duty to exercise reasonable care to properly guard the excava- 
tions to prevent accident.” 

The whole subject as a matter of general jurisprudence, outside 
of our own state, will be found in Thompson on Negligence, Vol. 1, I 
think, at Sec. 1188. It will thus be apparent that the true rule governing 
such a case as the present is “that property owners thus exercising a 
lawful right are held only to the standard of reasonable care and skill 
in exercising such right. This reasonable care extends not only to 
making such areas, openings, etc., reasonably secure, but also in keep- 
ing them so. It therefore demands a continuous inspection on the 
part of the property owner, and the law will hold him responsible for 
damages arising from any defect which would have been discovered 
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a an inspection in time to have it repaired before the accident took 
place.” 

Now, in this case, it is extremely doubtful whether, at the con- 
clusion of the plaintiff’s evidence, there was any evidence of sufficient 
dignity to warrant the inference that this defendant had failed in the 
exercise of that reasonable care which the law imposes upon him, and 
there would have been grave doubt at that juncture whether there 
should not have been a non-suit, even though there were no other 
elements in the case antagonistic to the plaintiff’s contention. But 
another element was injected into the case, and that is by certain inter- 
rogatories introduced by, and which bind the plaintiff as evidence. It 
appears that not the defendant but a tenant was in possession of the 
premises, and that the defendant had no right of entry to repair, or 
supervision over the premises at the time of the happening of the 
accident. The duty to repair where the landlord has not expressly 
agreed to do so rests upon the tenant. That doctrine will be found in 
Heintz v. Bentley, 7 Stew. Eq. 569, and in City of Lowell v. Spaulding, 
4 Cush. 378. Chief Justice Shaw said: “By the common law the occu- 
pier and not the landlord is bound as between himself and the public 
so far to keep the buildings in repair, that they may be safe for the 
public; and such occupier is prima facie liable to third persons for 
damages arising from any defect.” And he further says that “If there 
be an express agreement to the contrary between the landlord and the 
tenant with respect to the making of repairs, the burden is upon the 
plaintiff to establish distinctly that agreement.” 

Now, if the defect, if any, in this trap door was not one that was 
originally placed there by the defendant, and has since remained, or, 
in other words, if the defect was not one that inhered in the permanent 
structure of the door, and if it was not one that was there at the time 
of the lease or at the last renewal thereof, and if the defendant had no 
right of re-entry to repair any such defect, or any other defect that 
might supervene after said lease, then he is not liable in this case.” 
That doctrine will be found in Quimby v. Filter, 33 Vroom 766, and in 
Board of Health v. Eastlack, 39 Vroom 586. In this juncture plaintiff 
relies upon O’Malley v. Guerth, 38 Vroom 612, where Justice Fort said, 
speaking of the charge of the trial judge: “He told the jury that if the 
premises were rented by a tenant, and the defendants did not reserve a 
right of entry for repair, or agree to repair, and the defective condition 
of the coal hole occurred during the tenancy, and while the defendants 
had no right or duty to repair, the plaintiff could not recover, but if 
the tenancy was uncertain, or monthly, or the like, and the defendants 
reserved or continuously exercised the right to repair, and had had 
their attention called to the defect in the hole, and had after this failed 
to repair, they were not under that situation relieved from liability.” 
The court, however, took care to say, immediately following the above 
excerpt, “that the facts in these respects were left to the jury, and 
they have found against the claim of the defendants,” clearly indicat- 
ing that there were facts in that case from which the conclusions in 
the excerpt were a legitimate inference. That, however, cannot be 
said of the case now being tried. 
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Furthermore, Mr. Justice Fort said that the law thus enunciated 
was declared in Jennings v. Van Schaick, 108 N. Y. 530, I have ex- 
amined that case and it is no analogue of the present. There the 
building was rented in flats or apartments, the owner remained in con- 
trol to some extent, employed a janitor to take care of the premises, 
who, in the discharge of his duties as such, controlled the coal hole or 
the opening in the sidewalk thereto, and who left the hole open and 
unguarded. That is not this case. The law there declared is: “Where 
an owner builds a coal vault under or adjoining the sidewalk, and an 
opening to the surface, and constructs it in all respects safely and prop- 
erly, and then rents the premises to a tenant who takes entire posses- 
sion and occupation, the landlord reserving no control, and the tenant 
in the use of the property is careless and some one is injured, the ten- 
ant and not the landlord is liable.” 

It might be said in this case that there was no proof that this 
structure which was claimed to be defective was not in all respects 
properly constructed originally, and that it remained so until the lease 
was made under which the tenant is now in occupation of the premises. 

By the answer to the third interrogatory which is put in evidence 
by the plaintiff, it appears that the defendant did not have supervision 
of the premises, 310 Baldwin Avenue, where the accident happened on 
December 2, 1906, the date of the accident. 

By the answer to the fourth interrogatory, it is made to appear 
that this opening and the covering thereto were made when the prem- 
ises were built, the opening being for ingress and egress of tenants of 
the store to the cellar. It is next made to appear that the defendant 
saw this opening and the covering thereof nearly every day for the 
last two or three years. And it might be said here, if there were any 
question of the legality of the existence of that door in the sidewalk 
under the cases the legality would be presumed from the acquiescence 
of the municipal authorities in its presence there for a number of years. 

Then follow the sixth and seventh interrogatories and their an- 
swers: “Q. Was the defendant in exclusive possession of the premises 
described in the first interrogatory on the second day of December, 
1906? A. No. Q. If not, what was the nature of the tenancies of the 
occupants of the said building? A. Part of said premises were rented 
to tenants, rent being payable by the month. Q. Did the defendant 
reserve the right to repair or exercise the right to repair the opening 
leading to the sidewalk, with the cover and grating, and how long has 
defendant exercised and reserved that right? A. No, defendant re- 
served nor exercised any supervision or right in the premises rented 
to the tenants of stores, either as to stores or cellars, or any part con- 
nected therewith.” It will thus be seen that plaintiff's own evidence 
brings her within the rule enunciated in Quimby v. Filter and O’Malley 
v. Guerth. There is nothing in the evidence in this case to show that 
as originally constructed this door was not faultless, and there is abso- 
lutely nothing in the case to show when, if ever, this door became de- 
fective or dangerous. There is express evidence to show that at the 
time of the accident the premises in question were in possession of a 
tenant, and that defendant did not reserve or exercise the right to re- 
pair, or agree to make repairs, or exercise any supervision over or right 
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in the premises. And there is absolutely nothing in the evidence in 
this case to show that if the door ever became defective it did not be- 
come defective during the time the tenant was in possession. In this 
posture of the evidence the plaintiff would necessarily fail, for the bur- 
den is on her to establish her case by a preponderance of proof, and if 
the evidence admits of two inferences, one favorable to negligence in 
the defendant, and one unfavorable to such negligence, it is not com- 
petent to the judge to leave the matter to the jury, for the party who 
affirmed negligence failed to establish it. 

The views here expressed find full support in Lowell v. Spaulding, 
4 Cush. 277; Nius v. Simpson, 2 Phila. 128, and Gridley v. Blooming- 
ton, 68 Ill. 47. 

Now, if it were clear that the reasons stated were no sufficient 
grounds for non-suit, still there would have to be a non-suit on another 
ground in this case, and I find no authority against this position. That 
obstacle is, that where the pleader particularizes the ground of his 
claim so as to charge the defendant as owner and proprietor, and as 
being in possession of the premises which were out of repair, no recov- 
ery can be had upon proof that the premises were occupied by and in 
possession of the tenant, even though it was the defendant’s duty, as 
erg to make the proper repairs. Gridley v. Bloomington, 68 

ll. 47. : 

The declaration in this case distinctly alleges that Mr. Gaddis, the 
defendant, was in possession of these premises; that he was proprie- 
tor of the premises; that he exercised a supervision over the premises; 
and the proof in the case by the plaintiff conclusively establishes an 
entirely variant case, for, from her own showing, it is clear that the 
defendant was not in possession of the premises; that he did not exer- 
cise any supervision over them; that he had no control over them, and 
that they were actually in possession of the tenant. 

Upon these grounds I direct a non-suit. 





PIKE v. D., L. & W. BR. R. CO; MELONEY v. ERIE R. R. OO. 





(Essex Circuit Court, January 16, 1908). 
Infant—Demurrer— Replication to Second Plea. 


Mr. Benjamin M. Weinberg for plaintiffs. 
Mr. M. M. Stallman for Del., Lack. & West. R. R. Company. 
Messrs. Cortlandt and Wayne Parker for Erie R. R. Co. 


(Memorandum). 


ADAMS, J.: These two cases, which come up on demurrer, in- 
volve the same question. The demurrer in the Pike case has been 
filed by the plaintiff and in the Meloney case by the defendant. 

The summons in the Pike case was issued on June 20, 1907. The 
declaration contains two counts, and alleges that the plaintiff is an 
infant, and that on August 18, 1901, she was injured by the negligence 
of the defendant company. To this declaration the defendant has 
pleaded first, not guilty ; secondly, that the causes of action in the dec- 
laration mentioned did not, nor did any or either of them, accrue within 
two years next before the commencement of the suit. The plaintiff 
has demurred to the second plea on the following ground: 
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“The matters alleged in the defendant’s said plea are insufficient 
as against the plaintiff, she being an infant under the age of twenty-one 
years at the time of the commencement of her said action against the 
said defendant, which fact is disclosed in her declaration filed in this 
cause.” 

The summons in the Meloney case was issued on July 20, 1907. 
The declaration alleges that on August 29, 1904, the plaintiff, a pas- 
senger on a car of the defendant company, was injured by an unlawful 
assault and ejection from said car at the hands of servants of said 
company. To this declaration the defendant has pleaded first, not 
guilty; secondly and thirdly, in substantially the same form, that the 
action was not commenced within two years next after the cause of 
action accrued. The plaintiff has joined issue on the first plea, and to 
the second and third pleas has replied separately, in substantially the 
same terms, that he was an infant when the cause of action accrued, 
became of full age on March 26, 1907, and brought suit within two 
years after he became of full age. The defendant has demurred to the 
replication to the second plea on the ground “that the statute referred 
to in the plea to which said replication is pleaded is a bar to the ac- 
tion,” and has rejoined by joining issue on the replication to the third 
plea, alleging that the suit was not commenced within two years after 
the plaintiff arrived at full age. The statute referred to in the second 
plea is “An Act Concerning Railroads, Revision of 1903.” 

From this analysis of the pleadings it appears that the two railroad 
companies who are defendants in these cases agree in claiming that an 
action accruing to any person for the wrongful act, neglect or default 
of a railroad company owning or operating any railroad must in all 
cases be commenced and sued within two years next after the cause of 
action accrued. It appears, also, that the two plaintiffs, while admit- 
ting that two years is the general statutory period of limitation in such 
cases, insist that this rule is subject to a statutory exception in favor 
of infants, who are at liberty to bring their actions within two years 
after coming to full age. It is not denied that an infant may sue by 
next friend. The claim is that it is at the option of an infant either 
to sue by next friend during minority or to wait until majority and then 
sue like any person who is sui juris. 

The decision of this question depends upon the relation that ex- 
ists between an act for the limitation of actions, as amended, and an 
act concerning railroads. 

The act for the limitation of actions (Revision, approved March 
27, 1874; G. S. pp. 1974-1975), as amended by a supplement approved 
March 24, 1896 (P. L. 1896, p. 119), enacts, in section 3: “That all ac- 
tions hereafter accruing for injuries to persons caused by the wrongful 
act, neglect or default of any person or persons, firm or firms, individ- 
ual or individuals, corporation or corporations within this state, shall 
be commenced and instituted within two years next after the cause of 
such action shall have accrued, and not after.” 

The fourth section of this act, as revised in 1874, enacts, among 
other things, that a person who is a minor when such cause of action 
accrues shall be at liberty to sue within such period of two years after 
coming to or being of full age. A similar exception is given in favor 
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of lunatics until their coming to or being of sane memory. An act con- 
cerning railroads (Revision of 1903, P. L. 1903, pp. 645, 674) declares 
in section 58 that “All actions accruing from injuries to persons caused 
by the wrongful act, neglect or default of any railroad company own- 
ing or operating any railroad within this state, shall be commenced 
and sued within two years next after the cause of action accrued, and 
not after; actions by an executor or administrator for injuries causing 
the death of the testator or intestate shall be commenced and sued 
within one year after the death, and not after; all actions for injury 
done to any property by fire communicated by an engine of any rail- 
road company on any railroad within this state shall be commenced 
— sued within one year after the cause of action accrued, and not 
after.” 

This statute contains no exception extending the period of limita- 
tion in favor of an infant, or in favor of a lunatic. It has a general 
repealer. 

Section 58, above quoted, is a composite enactment. The provi- 
sions as to injuries to persons and injuries to property by fire are 
copied from Chapter CCIV. of the act of 1881, which is a supplement 
to an act respecting railroads and canals, Revision, approved March 
27,1874. (P. L. 1881, p. 257). The provision as to actions for caus- 
ing death is taken from the second section of the Death act, approved 
March 3, 1848. (1G. S. 1188). In North Hudson County Ry. Co. v. 
Flanagan, 28 Vroom 236, the Supreme court held that the above men- 
tioned provision of the act of 1881 as to personal injuries does not 
apply to horse railroads. Mr. Justice Van Syckel, in delivering the 
opinion of the Supreme court, says that the act of 1874 and the supple- 
ment of 1881 must be construed as one law, and that their effect is to 
make steam railroads a class by themselves. What was then said of 
the act concerning railroads and canals may now, with equal force, be 
said of the act concerning railroads. (Revision of 1903). Its obvious 
intent is manifest in section 58. The natural impression made upon 
the mind by that section is that it is at least an attempt to give full and 
complete expression to the legislative purpose on the subject with 
which it deals. As the statute contains no exceptions, the court can- 
not import them into it. The sole remaining question is whether the 
Railroad act and the Limitation act are to be read together. It is 
familiar law that a statute and its supplements form but one enact- 
ment and are to be taken together. This rule cannot be invoked here, 
since neither of the acts in question is a supplement to the other. The 
two statutes are independent. If they are to be read together it must 
be by force of some other rule. What rule can be suggested? It 
may well be that two independent statutes may be so drawn that each 
requires the support of the other, so that one will be incomplete and 
inefficacious if it stands alone. In such cases the courts, in order to 
carry out the legislative intent, will construe the acts together as parts 
of one scheme. Especially is this so if without such a construction 
there will be a loss of a legal remedy, and so a failure of justice. 

This is not such a case. The Limitation act and the Railroad act 
are not parts of one scheme, but are two independent schemes. Nor 
are personal rights infringed nor any rule of natural right violated by 
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the passage of an act that contains no exception in favor of a minor. 
Chancellor Kent says, in Demarest v. Wynkoop, 3 Johnson’s Chancery 
129, at page 142: “The doctrine of any inherent equity creating an ex- 
ception as to any disability, where the statute of limitations creates 
none, has been long, and I believe uniformly, exploded.” Since a 
minor can sue at any time by next friend, it cannot be said that the 
omission of this exception from the Railroad act closes the courts 
against a minor. Indeed, for practical purposes, the procedure by next 
friend is ordinarily advantageous to both parties, for such issues 
should be brought and tried promptly. 

The following cases, among others, tend to support the view above 
expressed: Vail v. Easton & Amboy R. R. Co., 15 Vroom 238; Morgan 
v. Des Moines, 60 Fed. Rep. 208; Lewis v. Pawnee Bill’s Wild West 
Co., 66 Atl. Rep. 475. The recent case of Dailey v. Kiernan, 67 Atl. 
Rep. 1027, does not touch the question now before the court. 

The result is that in the Pike case the plaintiff’s demurrer to the 
second plea will be overruled, and that in the Meloney case the de- 
fendant’s demurrer to the replication to the second plea will be sus- 
tained. 





In Re WILL OF RICHARD O. BUCK. 


(Cape May County Orphans’ Conrt, April 30, 1906). 
Probate of will— Attestation and execution of same—Requirements for legal will. 


Richard C. Buck, formerly of Goshen, in the township of Middle, 
in this county, recently departed this life, leaving a certain paper writ- 
ing purporting to be his last will and testament which is offered for 
probate by his widow who is named therein as executrix and to whom 
the entire estate, consisting of real and personal property, is given. 
Application was originally made to the Surrogate of this county to 
admit the paper writing to probate and grant letters testamentary 
thereon, but doubts arising on the face of the paper as to its proper 
execution, citations were issued by him to the persons concerned, to 
appear in this court to give testimony to enable the court to hear and 
determine the matter. 

(Conclusions). 


HILDRETH, J.: The question presented for determination is 
whether under the evidence it appears that this paper, purporting to 
be a will, was executed in conformity with the laws of this state, rela- 
tive to the execution of last wills and testaments. 

There is no attestation clause annexed to the paper and we must 
therefore rely entirely upon the evidence given by the subscribing 
witnesses as to what was done at the time, the burden being upon 
the proponent to prove that all the requirements of the statute have 
been complied with. 

In New Jersey four things are requisite in the execution of a 
will: (1) It shall be in writing. (2) It shall be signed by the tes- 
tator. (3) The signature shall be made by him in the presence of 
two witnesses, or the making thereof acknowledged by him in their 
presence. (4) It shall be declared by him in their presence to be his 
last will and testament. ; 
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These requisites are not, except the third one, in the alternative. 
The third contains an alternative, but one of these alternatives must 
exist. He must make the signature in the presence of the witnesses or 
he must acknowledge the signature theretofore made to be his, which 
acknowledgment must be made in the presence of two witnesses, and 
in addition to this he must declare the paper to be his last will and 
testament. In re McElwaines Will, 3 C. E. Gr. 499; Ludlow v. Lud- 
low, 8 Stewart 480; and in re probate of will of Laing, 17 N. J. L. J. 266. 

Under the statute of this state, passed in 1814, it was requisite 
that the witnesses should be actually present and see the testator sign 
the will. The act of 1854 makes the acknowledgment of the signature 
in the presence of the witnesses sufficient. Munday v. Munday, 2 Mc- 
Carty 290; Compton v. Milton, 7 Hal. 70; Den. Mickle v. Matlack, 2 
Harr. 86; Combs v. Jolly, 2 Gr. Ch. 625; in re McElwaines Will, 3 C. 
E. Gr. 499, and Bailey v. Stites, 1 Gr. Ch. 220. 

The facts in relation to the execution of the paper, as appears by 
the testimony are as follows: On the day the same was executed the 
three witnesses were called to the residence of Mr. Buck for the pur- 
pose of witnessing his signature to the paper under consideration. 
The signing by the witnesses took place in the sitting room of the de- 
cedent. Mr. Buck read the paper in full to one of the witnesses and 
in part to the other two and then declared it to be his last will and 
testament in the presence and hearing of the three witnesses and re- 
quested them to sign their names as witnesses. Mr. Newton Sayre 
signed first as a witness in the presence of Mr. Buck and the other 
two witnesses; then while Mr. Lorenzo D. Compton was in the act 
of signing as a witness, Mr. Sayre went out and after he had gone Mr. 
Frank Grace signed as a witness in the presence of Mr. Buck and Mr. 
Compton. 

The trouble is that the paper was not signed by Mr. Buck in the 
presence of the witnesses, or any or either of them; nor was the mak- 
ing of the signature acknowledged by him in the presence of the wit- 
nesses, or any or either of them. In fact it is doubtful from the evi- 
dence just when the paper was signed by Mr. Buck, but from the tes- 
timony of Mr. Compton, I think it was signed before the witnesses 
came to the house. 

It would therefore seem that all the requirements of the statute 
touching the execution of wills, were fully complied with in this in- 
stance, except as to the signing. 

The purported will is in writing; was signed by Mr. Buck; was 
declared by him in the presence of the witnesses to have been his last 
will and testament and they were requested to sign the same as wit- 
nesses. No one of the witnesses saw Mr. Buck sign his name nor 
heard him acknowledge the signature to be his. ; 

Lorenzo D. Compton testified upon this point as follows, viz.: 

Q. Did you see Mr. Buck sign the paper? 
A. I did not. ; 
Did he acknowledge the signature to be his signature? _ 
A. There was nothing said about the signature. He said this 
was his will to his beloved wife. 
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Newton Swain testified as follows, viz.: 

. Did you see Mr. Buck sign the paper? 

A. No, I did not see him. 

Q. Did he say anything to you about having signed it or any- 
thing about his signature? 

A. Nosir. All he said was that he wanted the thing straight. 
Mr. Grace testified as follows, viz.: 

Q. Did you see Mr. Buck sign the will? 

A. No, sir. Mr. Sayre signed the will as a witness and then 
went out. Then Mr. Compton and I signed it in the presence of 
each other and of the testator. 

Q. Was the testator’s name on the will when you signed it? 

A. I could not say. 

Q. Did the testator say anything about his signing the will or 
about his signature? 

A. Not that I remember. He went out and got the will him- 
self off the table, and pen and ink, and laid it down on the table in 
front of me. 

Q. But you do not remember whether his signature was at- 
tached to it or not? 

A. I do not. 

The fact that the testator said the paper was his will is not an 
acknowledgment of his signature within the meaning of the statute. 
He must not only declare the paper to be his last will and testament 
and request the persons to sign as witnesses, but he must either sign 
the paper in their presence or he must acknowledge his signature to 
the same to be his, in the presence of the witnesses. Ludlow v. Ludlow, 
8 Stewart 480. The testimony shows he did neither. 

I regret to be compelled to refuse to admit this paper to probate, 
because I believe it contains Richard C. Buck’s true expression of how 
he wanted his estate disposed of, but the formalities prescribed by the 
statute must, in every instance, be complied with in order to prevent 
fraud and imposition. 

The conclusion which I am forced to reach is that the paper 
writing now offered for probate was not signed as required by our 
statute and cannot be admitted to probate, and that the said Richard 
C. Buck died intestate. 





The jurisdiction of equity to cancel a fraudulent contract alleged 
to bind the assets of a corporation, and which, until canceled, will 
tend to injure its business and impair its credit, is sustained in Fred 
Macey Co. v. Macey (Mich.) 5 L. R. A. (N. S.) 1036, although there 
is a remedy at law by defense to an action to enforce it, or by an action 
to compel the restoration of the funds secured by means of it. 





The construction and operation of a telegraph and telephone line 
upon a rural highway is held, in Cosgriff v. Tri-State Teleph. & Teleg. 
Co. (N. D.) 5 L. R. A. (N. S.) 1142, not to be a highway use, within 
the purpose of the original dedication, but to constitute an additional 
servitude upon the fee of the abutting owner, for which he is entitled 
to compensation. 
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LOONEY v. PIPER. 


(N. J. Supreme Court, December Term, 1907). 
Special Bail—Legal Discharge—Exoneratur. 
Mr. John S. Mackay, for the plaintiff. 


Messrs. Reed & Salmon, and Mr. Harrison P. Lindabury, for the 
defendant. 


_ MINTURN, J.: The substantial facts in this case are not in 
dispute. 


The plaintiff sues to recover $500 which she advanced 
to defendant to indemnify him as surety or special bail for one 
Edward J. Looney, who had been taken into custody by the sheriff 
of Morris county upon ca. ad. res. at the suit of James McGarrigle. 
On March 25, 1902, the special bail surrendered Looney in open court, 
in the presence of Mr. Justice Garretson to the sheriff, who took him 
into custody. On March 26, 1902, the defendant, Looney, took advan- 
tage of the insolvent act by filing the statutory petition, bond and 
inventory and was thereupon released from the custody of the sheriff 
under the provisions of that act. The defendant in this suit refuses to 
pay the $500 to plaintiff, upon the ground, among others, that 
Looney was never legally discharged from liability to the plaintiff, 
McGarrigle, and that the liability of the special bail thereon still con- 
tinues. 

The surrender of the defendant, Looney, by his bail into the 
sheriff’s custody, operated ipso facto, to discharge the bail. Peddie v. 
Ball, 28 N. J. L. J. 21; Petersdorf on Bail, 196, etc. 

It is elementary that the discharge entitles the bail to enter an 
exoneratur on the bail piece, and that right accrued even if there had 
been no actual manual delivery of the defendant into the custody of 
the sheriff, but such delivery was brought about by operation of law 
and under different process, such as by defendant’s imprisonment for 
life (1 Johns. Cas. 29) or by his discharge under the insolvent law. 
Grahams Pract. 435; Petersdorf Bail 394; Burrills Pract. 536; Rowland 
v. Stevenson, 1 Halst. 149; Wood v. Marlin, 5 Halst. 247, 

The fact that an exoneratur was not entered, owing to the demise 
of Mr. Justice Garretson, who ordered the defendant, Looney, into 
the sheriff’s custody, will not militate against this plaintiff’s right to 
recover her indemnity. That the law will consider that as done which 
in justice and equity should be done in this class of cases, finds ample 
demonstration and support in Lowenthan v. Wagner, 40 Vr. 129. 

Let judgment be entered, therefore, in favor of this plaintiff, for 
$500 with interest thereon from the teste of the summons in this case, 





The withdrawal of subterranean water from under a public street 
in such a manner as to cause the carrying away and subsidence of 
abutting land is held, in Farnandis v. Great Northern R. Co. (Wash.) 
5 L. R. A. (N. S.) 1086, to render the municipality or its licensees 
liable for such subsidence, under a constitution requiring compensa- 
tion for property damaged for public use. 
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In Re ESTATE OF MARY RITCHIE BENNETT. 


(Union County Orphans’ Court, January 2, 1908). 
Counsel fees—Exceptions to executor’ s accounting. 


This matter came up on exceptions to an executor’s account con- 
taining a charge of $500 paid to counsel on a contest over the executor’s 
former accounting and also upon an application for an allowance of 
$500 to the exceptants for their counsel fees in that contest. Some of 
the exceptions had been sustained and some overruled. The 
accounting involved sales of lands and investments amounting to 
about $130,000. No allowance of counsel fees was made to either side 
on the hearing on that accounting, but the executors charged their 
own counsel fees on the next accounting and to this an exception was 
taken, 

Mr. Foster M. Voorhees for the executors insisted that the exec- 
utors were entitled to an allowance of the fees paid by them to their 
counsel on the exceptions to their account, and that the court had no 
power under the statute to allow counsel fees to the exceptants out of 
the estate. 

Mr. Edward Q. Keasbey for the exceptants insisted that the ex- 
ecutors were not entitled to counsel fees on exceptions by which their 
account had been surcharged; citing King v. Foerster, 16 Dick. Ch. 
588; In re Flaacke’s Est., 64 Atl. Rep. 1020, and he insisted also that 
the power to allow counsel fees to an exceptant on an executor’s ac- 
counting was well settled, citing Bonny v. Haydock, 13 Stew. 513; 
Brewster v. Demarest, 3 Dick. 559; Fluck v. Lake, 9 Dick. 638. 

ATWATER, J.: The matter now before the court relates to 
counsel fees. The executors of the estate filed an account in 1906. 
Exceptions were filed to the account. Something like four hundred 
pages of testimony were taken and the exceptants were heard before 
the court, counsel appearing and making argument and also presenting 
briefs. When the court rendered its decision and the decree was set- 
tled application was made for counsel fees, but the court then being 
of opinion that it did not have power to grant counsel fees, no 
order was made relating to counsel fees. My recollection is that the 
applications were withdrawn. The court at the same time stated that 
in its opinion executors were entitled to employ and pay counsel in 
the management of the estate, and to include such payments in their 
account and that persons interested in the estate might except to such 
payments and then it would be the duty of the court to pass on the 
reasonableness of the payments. In the month of October, 1907, the 
executors filed a second account, and prayed allowance for the pay- 
ment of $510.80 for the professional services of Foster M. Voorhees; 
these services having been rendered in reference to the exceptions to 
the former account. An exception has been filed to the allowance of 
this item of $510.80, and an application has been made to the court to 
allow counsel fees to the counsel for the exceptants, on the former ac- 
count. 

If the Orphans’ court has authority to grant counsel fees in this 
case, such authority must be found in the 196th section of the Or- 
phans’ Court Act, which reads as follows: 
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_ “In all litigated suits in the Orphans’ court the court shall ad- 
judge and direct which party shall pay the costs and expenses of such 
litigation and shall have the power to apportion and determine the 
costs and expenses to be paid by either party.” 

No argument was had on the former accounting as to the author- 
ity of the court to grant counsel fees to exceptants. The opinion of the 
court as to the lack of power was based on an opinion rendered by 
Judge Skinner in the Essex county Orphans’ court on an application 
for counsel fees in the estate of Cornelia B. Halsey, deceased. The 
opinion of Judge Skinner was approved in the opinion rendered in 
the Prerogative court in Smith v. McDonald, 69 N. J. Equity, page 65. 
Judge Skinner denied counsel fees in the estate of Cornelia B. Halsey. 
A further examination of his opinion, however, leads me to the con- 
clusion that his decision was not as far-reaching as I had supposed. 
In that case there were no exceptions to the administrator’s account, 
and the question was simply among what persons the estate should 
be distributed. Judge Skinner held that the administrator of the 
estate was not called on to take any part in that contest; and strictly 
speaking the estate was not a party; hence the language of the 196th 
section of the Orphans’ Court Act was not appropriate to the question 
involved in the Halsey estate contest and did not give the Orphans’ 
court any power to order the payment of counsel fees out of the 
estate. 

In the present case, contest was between exceptants to the ac- 
count and the executors representing the estate. My attention has 
been called to certain cases in which the Prerogative court has ap- 
proved the allowance of counsel fees by the Orphans’ court to counsel 
for exceptants on the trial of exceptions to accounts in the Orphans’ 
court. An examination, however, of the cases referred to does not 
show that the authority of the Orphans’ court has been brought into 
question or discussed, nevertheless, the Prerogative court has per- 
mitted counsel fees granted by the Orphans’ court, to exceptants to 
be paid. The cases referred to in the Prerogative court are Bonny v. 
Haydock, 13 Stewart 513; Brewster v. Demarest, 3 Dickinson 559; and 
Fluck v. Lake, 9 Dickinson 638. 

The counsel on both sides were men of ability and excellent stand- 
ing, and the affairs of the estate have been thoroughly gone over. It 
is contended that if the counsel representing the executors may have 
counsel fees for services rendered on the former accounting allowed 
on this accounting by including them in this accounting, then there is 
no reason why counsel for the exceptants on the former accounting 
should not also be allowed counsel fees now for their services ren- 
dered in the former accounting. There seems to be force in this con- 
tention. The fees of the counsel for the executors could not well be 
included in the former account, because when that account was filed 
the executors could not know whether there would be any litigation 
over the account, or if they did know litigation was likely to arise, 
they could not tell in advance to what extent it would be carried, or 
what would be proper fees to pay counsel. I think they have done 
properly in putting the payment of the counsel fees in this accounting. 
The life tenant, in whose interest these exceptions were filed on the 
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former accounting, has thus had an opportunity to know what counsel 
fees the executors have charged against the estate. 

My conclusion is that the counsel fees paid to the counsel for the 
executors should be allowed, and that the sum of $500 should be al- 
lowed as counsel fees to the counsel for the exceptants on the former 
accounting. An order may be made in accordance with this conclusion. 

[Leave was given to apply for counsel fees on the present pro- 
ceedings and a counsel fee of $100 was allowed. | 





FP. W. WAGGONER CO. v. CHARLES D. WINTEHES ¢t als. 


(Bergen County Circuit Court, February 15, 1908). 
Replication—Sealed instrument— Motion to strike out. 
On lien claim. 
Mr. Archibald C. Hart, for plaintiff. 
Mr. John S. Mackay, for defendant. 


(Memorandum). 


PARKER, J.: To a plea of release under seal, plaintiff replies 
that if such release was made, it was without consideration; 1%. e., that 
the consideration therein mentioned was never paid. Motion is made 
to strike out this replication as bad in form and in substance. 

(1) In form because not admitting the making of the release. In 
Ist Chit. Pl, 526, this form is stated to be demurrible, though some 
question is raised in both text and notes as to the authority of this 
view. 

(2) In substance because the consideration of the sealed instru- 
ment cannot be inquired into; the statute governing the consideration 
of certain sealed instruments under inquiry not applying to a sealed 
release. Act of 1875, page 56; Rev. “Evidence,” Sec. 52; Gen. Stat. 
Evidence, Sec. 72. 

This act was held not to apply to a release under seal. 

Broden v. Ward, 13 Vr. 578; Waln v. Waln, 24 Vr. 429. 

The Evidence Act of 1900, (Sec. 15, p. 356), does not change the 
law laid down in these cases. Hence it follows that any inquiry at the 
trial of the consideration of the release would be barred, except as 
tending to show that it was never executed at all. Waln v. Waln, 
supra. 

On the second trial of this case, the court was requested to charge 
that want of consideration vitiated a sealed release, and the Court of 
Errors held that a refusal so to do was proper. 

It seems to follow that such a replication as that objected to in 
the case at Bar would be useless, even if not followed in form. It 
will, therefore, be struck out. 





The taking of interest for a portion of the year, computed on the 
principle that a year consists of three hundred and sixty days, or 
twelve months of thirty days each, is held, in Patton v. Bank of La 
Fayette (Ga.) 5 L. R. A. (N. S.) 592, not to be usurious provided this 
principle is resorted to in good faith as furnishing an easy and practi- 
cal mode of computation, and not as a cover for usury. 
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MISCELLANY. 


STATE NOTES. 


Judge Higbee, of Atlantic City, 
appointed for another term in Feb- 
ruary, loses $750 of his yearly sal- 
ary by the new State salary law, 
which lops off the extra twenty- 
five per cent. allowed where such 
an increase was deemed proper by 
the Supreme Court Judge of the 
district. The new statute pre- 
scribes a flat salary of $3,000, with 
no proviso for the increase. 


The Supreme Court on Febru- 
ary 24 last ordered the disbarment 
of Israel B. Grant, a lawyer, of 
Trenton, against whom proceed- 
ings: were instituted, because of ir- 
regularities in connection with cer- 
tain mortgage transactions. 


Peter Bentley, the lawyer and 
paymaster of the Fourth Regiment, 
whose absence from his home in 
Jersey City for several months has 
been a mystery to all but his clos- 
est friends and relatives, returned 
in February. 

Supreme Court Justice James F. 
Minturn gave an informal lunch- 
eon on February 17 at the Hotel 
Windsor, in Trenton, to Governor 
Fort and his former colleagues in 
the Senate. The entire member- 
ship of the Senate was present. 


APPOINTMENTS BY THE GOV- 
EBRNOR. 


Governor Fort on February 11 
sent another long list of appoint- 
ments to the Senate, as follows: 

Commission to frame bill to per- 
mit popular election of delegates to 
national conventions and revise 
and codify all laws relating to elec- 
tions, former Governor Stokes, 
chairman; Chandler W. Riker, of 


Newark, and Nelson Y. Dungan, 
of Somerville. 

County Judge of Bergen to suc- 
ceed David W. Zabriskie, Milton 
Demarest. 

County Judge of Atlantic, 
Enoch S. Higbee reappointed. 

Prosecutor of the Pleas in Mor- 
ris, Charles A. Rathbun, reap- 
pointed. 

Executive Clerk, to succeed Ed- 
ward D. Fox, Charles A. Ransom, 
of East Orange. 

Judge of Second District Court, 
Jersey City, James S. Erwin, re- 
appointed. 

State Board of Education, Third 
District, W. Edwin Florance, of 
New Brunswick, reappointed, and 
William Schauffler, of Ocean, to 
fill vacancy. 

Commissioners New Jersey Re- 
formatory, the Rev. Dr. John 
Handley, of Vineland, and Edward 
D. Duffield, of South Orange, 
both reappointed. 

Trustees of State Home for 
Boys, John E. Gill, of Mercer. 

Trustees of the State Home for 
Girls, Thomas P. Fay, of Long 
Branch, and Joanna Hartshorne, of 
Short Hills, reappointments. 

State Board of Medical Exam- 
iners, E. L. B. Godfrey, of Cam- 
den; Charles A. Groves, East Or- 
ange, and David P. Borden, Pater- 
son, all reappointed. 

Geological Survey—At large, 
John C. Smock, reappointed, and 
Charles L. Pack, of Ocean, reap- 
pointed; Fourth District, Wash- 
ington A. Roebling; Ninth Dis- 
trict, Joseph D. Bedle, reappointed. 

Commissioners of the Palisades 
Interstate Park—William H. Por- 
ter, of New York, and William A. 
Linn, of Hackensack. 
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Public Library Commissioner— 
Howard M. Cooper, of Camden, re- 
appointed. 





OBITUARY. 


MR. JEREMIAH LEAMING. 


Mr. Jeremiah Leaming, at one 
time a member of the New Jersey 
Bar, but who has practiced in Chi- 
cago since 1867, where he became 
a distinguished lawyer, died at his 
home there on January 30. His 
death was followed a few hours 
later by that of his daughter, 
Anna, both having succumbed to 
pneumonia. Jeremiah Leaming 
was born in Cape May, N. J., Jan- 
uary 20, 1831, and had just passed 
his seventy-seventh birthday. He 
was of the class of ’53 at Princeton 
and was admitted to the Bar in 
1856. Removing to Bloomington 
in the same year, he practiced in 
the court of Judge David Davis 


and was a personal friend of Lin- . 


coln. 

He went to Chicago in 1867, 
where he met with great success 
in his practice, finally becoming 
Master in Chancery of the Circuit 
Court of Cook county, which po- 
sition he had held for many years. 
He was married in 1856 to Miss 
Harriet Scovel, of Bordentown, N. 
J., who survives him, with three 
daughters and one son. 


EX-GOV. VOORHEES INDICTED. 


Alleging that while president of 
the Bankers’ Life Insurance Com- 
pany, of New York, he signed and 
swore to a misleading report, a 
special Grand Jury in New York 
on February 14 returned two in- 
dictments against former Gover- 
nor Foster M. Voorhees, of New 
Jersey, and Frank G. Combs, sec- 
retary of the company. 

The indictments came as the 
result of a report by Superinten- 


dent Kelsey on the affairs of the 
concern. The company was a 
small affair, doing business at 30 
Nassau street. In the report of 
1905 it was certified that certain 
dividends did not belong to the 
stockholders of the company. This 
report thereby put the financial 
status of the concern on a higher 
level. It was proved that the div- 
idends did belong to the stock- 
holders. 

The former Governor and Mr. 
Combs were arraigned in Justice 
Dowling’s branch of the Supreme 
Court in New York on February 
16, but were not called upon to 
plead. Bail was fixed at $2,500 in 
each instance. 

Governor Voorhees in the inter- 
views published is represented as 
saying that it would have been a 
very easy matter to have had him 
sign an inaccurate or misleading 
report because he, like thousands 
of busy men, compelled to rely 
upon others for the correctness of 
a great mass of detail work, has 
affixed his signature to many doc- 
uments in good faith, depending 
upon the assurance of his subor- 
dinates that they were in proper 
form. If he did make affidavit to 
anything that was untrue it was 
done unwittingly and _ without 
fraudulent intent. 





HUDSON CO. BAR DINNER. 


The Hudson County Bar Asso- 
ciation held its annual dinner at 
the Hotel Astor, in New York City 
on February 6th last. 

Albert C. Wall, president of the 
Bar Association, in introducing 
Chancellor Pitney, made a plea for 
greater loyalty towards the judges 
of the state and suggested that it 
was the duty of every lawyer to 
educate his clients in the proper 
respect of the judiciary. 
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Chancellor Mahlon Pitney rec- 
ommended the establishment of a 
separate court of appeals in New 
Jersey. The Chancellor described 
the present arrangement of the 
courts as suited to the conditions 
of sixty years ago, but utterly un- 
fitted to those of to-day. “The 
Court of Appeals,” he said, “should 
have sufficient leisure, as it has the 
disposition to do its work.” Chan- 
cellor Pitney in the course of his 
talk brought out prolonged ap- 
plause by a reference to his father, 
Henry C. Pitney, who was for 
forty years a Vice-Chancellor of 
the state. 

Judge Frederic Adams, of the 
Circuit Court, told of the pleas- 
ures and pains of judicial life. His 
address will be found in full in an- 
other section of this Journal. 

Mr. William H. Speer, the 
youngest of the Circuit Court 
Judges, told how well the homely 
virtues were practised in New Jer- 
sey. He also announced that he 
did not believe that it was yet time 
to shut the President’s mouth in 
respect to current abuses. 

Among those present at the din- 
ner were Supreme Court Judges 
Charles W. Parker and Willard P. 
Voorhees, Vice-Chancellors Lind- 
ley M. Garrison, Frederic W. 
Stevens and Edwin R. Walker, 
Circuit Court Judges B. A. Vail 
and Charles C. Black, District 
Court Judges Charles L. Carrick 
and James S. Erwin and Assembly- 
man Edward Kenny. 





NW. J. LAW STUDENTS ORGANIZE. 


Following a banquet held at 
Achtel-Stetter’s, Newark, on Feb- 
ruary 12, the New Jersey students 
in the New York University Law 
School perfected the permanent 
organization of the New Jersey 
Law Society. The membership will 


be composed entirely of Jersey stu- 
dents in the school and Jersey law- 
yers who are alumni of the New 
York School. The organization 
starts with about eighty members. 

Judge James B. Dill, of the 
Court of Errors and Appeals; 
Thomas S. Henry, Sheriff Frank 
H. Sommer and Professor Leslie 
J. Tompkins, of New York Univer- 
sity, were the speakers. Letters of 
regret were read from Clarence D. 
Ashley, dean of the University; 
Governor Fort, Vice-Chancellor 
Stevenson and Supreme Court 
Justice James F. Minturn. Covers 
were laid for fifty-two. Mr. Edwin 
G. Adams, referee in bankruptcy, 
was toastmaster. 

Sheriff Frank H. Sommer, who 
is a member of the faculty of the 
school, was the first speaker. He 
said he hoped the younger men of 
the school would bring up the or- 
ganization, and make it known, as 
he had tried to make the people of 
this country understand what N. 
Y. U. means. 

Former Judge Thomas  S. 
Henry then spoke on “Opportun- 
ities of the Young Lawyer.” He 
took occasion to say that the prac- 
tice of law has become too much 
of a commercial pursuit, and that 
the days of fine oratory in the prac- 
tice of law are past. He lauded 
Frelinghuysen, Parker, Stockton, 
Runyon and others whose oratory 
made them famous, and regretted 
that there were not more like 
them. 

Professor Leslie J. Tompkins, 
another member of the faculty of 
the school, spoke on “Optimism.” 
He told his hearers that they 
should be optimists along all lines, 
asserting that if they followed this 
advice they would surely, in years 
to come, rank among the foremost 
men of New Jersey. As a com- 
pliment to the New Jersey Bar, the 
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professor said, the New York Uni- 
versity faculty and alumni would 
tender a dinner to the entire Bench 
of New Jersey on March 19. 

Judge James B. Dill, the last 
speaker, was scheduled to talk on 
no set topic. His address was re- 
plete with good, sound advice to 
the young lawyers. He told them 
to be fair always, and when they 
had pleaded a case before the 
Bench to stick to facts. “Never 
misrepresent anything and never 
mislead the court,” he said. He 
advised that when a client entered 
their office to always size him up 
by asking themselves the question, 
“How long can I keep him as a 
client?” and not “How much can 
I get out of him?” Continuing, 
Judge Dill said: “Every laborer 
is worthy of his hire; get your fair 
share of the profits you make for 
your client, and get them first, if 
possible, but always use your best 
efforts for your client.” 

A permanent organization was 
formed and officers elected as fol- 
lows: President, Julius Venino, of 
Orange; vice-president, C. Her- 
bert Walker; secretary, Hilmar E. 
Blaicher, and treasurer, Hubert J. 
Rowe, all of Newark. The execu- 
tive committee is to consist of one 
member of each class. 





M.J. READY SENTENCED. 


Matthew J. Ready, convicted of 
forging the signature of John A. 
Russell to a will, was sentenced by 
Judge Ten Eyck on February 29 
to five years in State prison. A 
writ of error was subsequently 
granted by the court on applica- 
tion of Thomas S. Henry, of coun- 
sel for Ready. The writ acts as a 
stay of sentence and the case will 
be reviewed by the Supreme Court. 
The writ is returnable March 10. 
Ready’s bail was increased from 
$3,500 to $5,000. 


On request of Prosecutor Young 
his case was the first before the 
court to be disposed of. Asked if 
counsel had anything to say, Mr. 
Henry replied that he had, and 
made a motion for an arrest of 
judgment on the ground that the 
verdict had been received by the 
clerk of the court in the absence of 
the judge, the defendant and the 
defendant’s counsel. This action, 
it was claimed, was a violation of 
the Constitution of the State and 
of the United States. 

Judge Ten Eyck denied the mo- 
tion, holding that reasons advanced 
by Ready’s counsel were substan- 
tially the same as those stated in 
the application made for a new 
trial which had also been denied. 
He then proceeded to impose sen- 
tence. He referred to the evidence 
that had been submitted to the jury 
as convincing proof of Ready’s 
guilt, and declared that he thor- 
oughly agreed with the findings of 
the jury. He further stated that 
the defendant had been represent- 
ed by able counsel, and that he had 
suffered no disadvantage because 
of weak arguments for the defense. 

“You are a counselor-at-law.” 
the judge continued, “and although 
not a sworn officer of the law, you 
were none the less aware of the 
enormity of your offense, which 
amounted to a bold attempt to de- 
fraud the persons who were right- 
fully entitled to share the property 
of John W. Russell as his direct 
heirs. Actions of this kind are less 
excusable in your case than in the 
case of one who was less thorough- 
ly acquainted with the law. 

“T therefore sentence you to 
serve five years in the State prison 
at hard labor, and as long there- 
after as necessary until the pay- 
ment of the costs of the court.” 

After sentence had been impos- 
ed, Ready was given permission 
to speak. He said: 
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“I want to say, if your honor 
please, that I never forged the 
name to that will and that the will 
was not a forgery. I expect that 
some day I shall vindicate myself. 
I want to say that juries are not 
infallible and there were four men 
on that jury who should not have 
sat upon it.” 





JUSTICE VOORHHZES TO SIT IN 
OCBAN INSTEAD OF JUSTICE 
MINTURN. 


Contrary to first expectations, 
Supreme Court Justice James F. 
Minturn will not sit in the Third 
Judicial District, made up of the 
counties of Ocean, Monmouth and 
Burlington. Instead, Justice Wil- 
lard P. Voorhees, of New Bruns- 
wick, who was appointed at the 
same time Justice Minturn was, 
will sit in Ocean county courts. 

Justice Minturn has been assign- 
ed to the district made up of the 
counties of Somerset and Passaic, 
and its chief county, Passaic, is in 
easy reach of his home in Ho- 
boken. 





BERGEN CO’S NEW JUDGE. 


Among the appointments made 
by Governor Fort on February 11 
was that of Mr. Milton Demarest, 
of Hackensack, to succeed Judge 
David D. Zabriskie. There having 
been some difficulty in harmoniz- 
ing on the reappointment of Judge 
Zabriskie, the Governor said that, 
in making the appointment of Mr. 
Milton Demarest, he had acted 
upon his individual responsibility 
in the matter, and had concluded 
to appoint Mr. Demarest, who was 
recognized as being the leader of 
the Bar in that county in active 
practice. 

Mr. Demarest is a man of the 
highest personal character and well 
equipped for the place, is active in 
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all religious work and a high type 


of man and citizen. He was not a 
candidate for the position, but con- 
sented to take it upon the request 
of the Governor that he should do 
so. His appointment seemed to be 
the only way out of the difficulty 
arising in view of the bitterness of 
the contest in that county. Mr. 
Demarest’s fitness was indorsed by 
two of the Justices of the Supreme 
Court who presided in that circuit. 

Mr. Demarest was born in 
Rockland county, N. Y., June 8, 
1855. He was educated in Hack- 
ensack, where he read law in the 
office of M. C. Gillham. He was 
admitted to the New Jersey Bar 
at the June term, 1877, and as 
counselor at the June term, 1880. 





TO BH MAYOR AND PROSECUTOR 
LEGAL. 





Governor Fort on February 19 
received from Attorney-General 
McCarter his written opinion hold- 
ing that the office of Mayor of Bay- 
onne and Prosecutor of the Pleas 
of Hudson county, to which Mayor 
Garven was appointed, are not in- 
compatible. 

The commission of Mr. Garven 
was issued after the Attorney-Gen- 
eral had verbally expressed the be- 
lief that there was no bar to May- 
or Garven holding the two offices. 
In his opinion the Attorney-Gen- 
eral says: 

“You have asked my opinion 
whether there is any legal impedi- 
ment to the holding of the two of- 
fices of Mayor of the city of Bay- 
onne and Prosecutor of the Pleas 
of Hudson county. I have exam- 
ined the subject, and beg to ad- 
vise you that, in my opinion, there 
is none. No Constitutional pro- 
vision exists upon the subject, nor 
am I aware of any statute which 
either expressly or impliedly pre- 
vents prosecutors of the pleas from 
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holding another office, like that of 
Mayor of a municipality. 

“T have examined the charter of 
the city of Bayonne with some 
care, and find that the only pro- 
vision which can be thought to 
effect the question is that found in 
section 10 of the charter, which 
provides that ‘It shall be the duty 
of the Mayor to see that the laws 
of the state and the ordinances of 
the city are faithfully executed 
therein, and to recommend to the 
board of councilmen such meas- 
ures as he may deem necessary or 
expedient for the welfare of the 
city. He shall be the head of the 
city police force, and as such shall 
maintain peace and good order in 
said city, and shall have power to 
suppress all riots and tumultuous 
assembles, and cause to be arrest- 
ed, without process or warrant, 
and to commit for trial all persons 
violating, or who he has reason to 
believe have violated the laws of 
this state or the ordinances of the 
city. He shall possess the same 
powers and authority in criminal 
cases with which justices of the 
peace are now invested.’ 

“All the powers specified in the 
foregoing are, it seems to me, di- 
rectly in line of, and in no way in 
conflict with the duties of the 
Prosecutor of the Pleas of the same 
county in which the municipality is 
located, unless it be the last phrase 
giving the Mayor the power and 
authority with which justices of 
the peace in criminal cases are in- 
vested.” 





A TOKEN OF ESTEEM. 


Mr. J. Willard Morgan, whose 
term as state comptroller expired 
on February 20, was given a pretty 
diamond pin the day before by the 
attaches of his office in recognition 
of his courtesy during his incum- 
bency as comptroller. Deputy 


Comptroller Isaac Doughten made 
the presentation and Mr. Morgan 


responded with a _ happy little 
speech. 
A complimentary dinner was 


tendered to Mr. Morgan in the 
evening by the Camden Repub- 
lican Club. There were about 175 
present. 

Hon. C. V. D. Joline acted as 
toastmaster, and some of the 
speakers were: Congressman H. 
C. Loudenslager, Vice-Chancellor 
Edmund B. Leaming, Vivian 
Lewis, Clerk of the Chancery 
court; State Treasurer Daniel 
Voorhees, Senator William J. 
Bradley, Senator Samuel K. Rob- 
bins and E. E. Read, president of 
the Camden board of education. 


THE UNIVERSITY OF PA. LAW 
REVIEW. 


The American Law Register, 
which for the past ten years has 
beenconducted by the Departme t 
of Law of the University of Penn- 
sylvania, has changed its title, Be- 
ginning with the January number, 
the magazine will be called “The 
University of Pennsylvania Law 
Review,” with the name Law Reg- 
ister carried as a sub-title. 





CHILDHOOD PROMISB OF LEGAL 
SUCCESS. 


It is said of a noted Virginia 
judge that in a pinch he always 
came out ahead. An incident of 
his childhood might go to prove 
this. 

“Well, Benny,” said his father, 
when the lad had been going to 
school about a month, “what did 
you learn to-day?” 

“About the mouse, father.” 

“Spell mouse,” his father asked. 

After a little pause, Benny an- 
swered, “Father, I don’t believe it 
was a mouse after all, it was a 
rat.” 





